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1 PART 1 – INTRODUCTION 

1.1 Summary and Overview  

1. This Statement of Common Ground (SOCG) has been prepared on behalf of Cleve Hill Solar 
Park Ltd (the Applicant) in relation to an application (the Application) to be made to the 
Secretary of State (SoS) for the Department for Business, Energy & Industrial Strategy 
(BEIS), under section 37 of the Planning Act 2008, seeking a Development Consent Order 
(DCO) for the Cleve Hill Solar Park (hereafter referred to as the Development).  

2. This SOCG is being prepared as a means of clearly stating any areas of agreement and 
disagreement between the Applicant and Natural England at the pre-submission stage.  

3. The SoCG is supported by a technical appendix: 

• Technical Appendix A: Meeting Notes. 

1.2 The Development 

4. The Development will be located approximately 2 km to the northeast of Faversham, and 
5 km west of Whitstable on the North Kent coast. The total area of the Development site 
is 492.3 hectares (ha). 

5. The majority of the site is located within the administrative boundary of Swale Borough 
Council (SBC), within the Kent County Council (KCC) area. A small part of the site is located 
within the Canterbury City Council (CCC) area. 

6. The Development is classified as a Nationally Significant Infrastructure Project (NSIP) 
because it comprises a generating station over 50 MW.  

7. The main infrastructure will include: 

• Solar PV Arrays (with a maximum height above ground of 3.9 m) with an installed 
capacity of greater than 50 MW; 

• An energy storage generating station exceeding 50 MW; 
• The Development substation; and 
• The associated development including flood defences, site access, grid connection to 

National Grid Electricity Transmission infrastructure and Habitat Management Areas.  

8. The project is described in further detail in Chapter 5: Development Description of the 
Environmental Statement (ES). 

9. Due to the rapid pace of technological advancement in the solar photovoltaic (PV) and 
energy storage industry, it is necessary to provide flexibility to allow the most up to date 
technology possible to be utilised at the time of construction. For this reason, the proposal 
is described in the form of outline Design Principles and a candidate Development Design, 
which provides an indicative, but realistic and feasible design to provide a potential scope 
of project and parameters against which the impacts of the Development can be assessed. 
This is an established principle, known as the 'Rochdale Envelope'.  

10. The Rochdale Envelope comprises clearly defined parameters which the design will not 
exceed in the form of Outline Design Principles (Document Reference: 7.1) and realistic 
worst case candidate design parameters which are presented in Chapter 5: Development 
Description (Document Reference: 6.1.5). 

1.3 Statutory Designation 

11. The Development site boundary includes part of The Swale, a complex of estuarine habitats 
(mudflats, saltmarsh and grazing marsh) supporting internationally notable assemblages 
of invertebrates, higher plants, and birds. 
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1.4 Natural England 

12. Natural England is the statutory advisor to the Government on nature conservation in 
England and promotes the conservation of England's wildlife and natural features.  

13. Natural England is the defined conservation body under Regulation 9 of The Conservation 
of Habitats and Species Regulations 2017 (as amended) ('the Habitats Regulations').  
Natural England must also be consulted by the Secretary of State (SoS; as the competent 
authority for Nationally Significant Infrastructure Projects (NSIPs)) for the purposes of 
Habitats Regulations Appraisal (HRA). The SoS must have regard to any representations 
made by Natural England under Regulation 63(3) of the Habitats Regulations. 

1.5 Consultation 

14. The Planning Inspectorate's (PINS) Advice Note Ten: Habitats Regulations Assessment 
relevant to nationally significant infrastructure projects, Version 8 (November 2017) 
strongly advises that the pre-application consultation process is used to obtain assurances 
from the statutory nature conservation body (in this case, Natural England) that all 
potential effects have been addressed appropriately and in sufficient detail. Due to the 
proximity of the Development to the Swale Estuary, which is designated as a European 
protected site (a SPA), it was recognised at an early stage in the evolution of the project 
that there was potential for effects of the Development on a European site. As a result, 
detailed baseline surveys were commissioned by the Applicant to inform an assessment of 
the potential effects and consultation was initiated with Natural England in October 2016 
through the Discretionary Advice Service (DAS) and has been ongoing throughout the pre-
application process. 

15. The consultation carried out to date by the Applicant is set out in Chapter 3: Consultation 
of the ES and technical chapters. Natural England were provided with documentation for 
review and comment through provision of the Preliminary Environmental Information 
Report (PEIR) during Section 42 consultation. Additionally the Applicant set up the Habitat 
Management Steering Group alongside Natural England and other relevant stakeholders to 
act as a forum to discuss mitigation and enhancement opportunities.  Tables 1 and 2 set 
out the meetings undertaken with Natural England and the HMSG. 

Table 1: Natural England Meetings 

Attendees Date Key Topics Discussed 

Natural England 14/12/2016 • Ornithology surveys undertaken to 
date 
• Ornithology mitigation measures 
• Non-avian ecology surveys undertaken 
to date  
• Landscape and visual considerations 
• Site walkover with attendees 

23/07/2018 • Discuss NE S42 response 
• Inclusion of SSSI in mitigation 
• Marsh Harrier impacts 

03/09/2018 • Geese surveys  
• Aims of the HMA 
• Fertilizer useage 
• HMA capacity for geese, lapwing and 
golden plover 
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Table 2: HMSG Meetings 

Attendees Date Key Topics Discussed 

HMSG 21/02/2018 • HMA 
• Buffer areas  
• PRoW 
• Management of vegetation  
• Ditches and water levels 
• Additional SSSI land 

18/04/2018 • Additional SSSI land and improvements 
in biodiversity management 
• Managing HMA  
• Managing the site for Marsh Harrier 
• Sheep grazing on site 
• Ditch and water level management 

16/05/2018 • Water levels  
• Archaeology issues with water levels 
• Better management of SSSI 
• Birds using the site 

21/08/2018 • Site visit to fields F, H, J and the HMA 
• Increased buffers to drains were well 
received  
• Fence lines around panels 
• Marsh Harrier and their use of new 
habitat areas  

16. Appendix A to this SoCG includes meeting notes from all meetings held with Natural 
England. 

17. On consulting with Natural England, a number of adjustments have been made to the 
Development, principally, the extent and management of an Arable Reversion Habitat 
Management Area (AR HMA) to mitigate for the loss of functionally linked land adjacent to 
The Swale SPA and mitigation proposals for construction related impacts on the SPA. 

18. Consultation with Natural England continues in order to discuss and resolve outstanding 
issues and develop resolutions as listed in this SOCG. 

19. The Applicant and Natural England are aware of recent case law (People over Wind and 
Sweetman vs Coillte rulings 2018) in relation to the treatment of mitigation measures in 
the HRA process. Their positions as recorded in this SOCG reflect and take into account 
those rulings. 

2 AGREEMENT 

20. Confirmation that the tables in Part 2 of this SoCG reflect the points of agreement at the 
stated date is provided in Table 3. 

Table 3: Confirmation of Agreement 

Date Signatory Signature 

08/11/2018 Marian Ashdown, Casework 
Manager, Natural England 
Sussex and Kent Area Team 
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3 PART 2 – AREAS OF FURTHER DISCUSSION 

Table 4: Scope and methodology of assessment 

Applicant Comments Natural England Comments Status (NE to complete) 

Applicant Question Natural England’s response E.g., Agreed / Not Agreed / 
N/A 

Do Natural England agree that the 5 km and 10 km search parameters are appropriate 
for identifying European sites (of non-avian and avian interest respectively) with 
potential impact pathways and that beyond those distances, likely significant effects of 
the Development on European sites can be reasonably discounted? (Section 5.1 of the 
RIAA) 

The correct search distances 
have been used. 

Agreed 

Do Natural England agree that potential impact pathways only exist for The Swale 
SPA/Ramsar Site and that likely significant effects on other European sites within the 
search areas (Outer Thames Estuary SPA and Blean Complex SAC) can be reasonably 
discounted? (Section 5.1 of the RIAA) 

Agreed that there are no likely 
significant effects on the Outer 
Thames Estuary SPA and the 
Blean Complex SAC. 

Agreed 

Do Natural England agree with the scope of qualifying features associated with The 
Swale SPA/Ramsar Site screened into the RIAA, these being (Section 5.2.4 of the RIAA): 

The Swale SPA is designated 
for its populations of wintering 
dark bellied brent goose and 
dunlin, the wintering waterbird 
assemblage and breeding bird 
assemblage. These are the 
features the Conservation 
Objectives refer to, and which 
should be assessed under the 
Habitats Regulations. 

The wintering bird species 
listed are ‘main component 
species’ that make up the 
wintering waterbird 
assemblage. 

Natural England’s view is that 
the correct species making up 
the breeding and wintering 

Agreed 

Wintering: 

• dark-bellied brent goose; 

• European white-fronted 
goose; 

• shelduck; 

• shoveler; 

• wigeon; 

• pintail; 

• teal; 

• little egret; 

• oystercatcher; 

• avocet; 

• lapwing; 

 

• golden plover; 

• grey plover; 

• curlew; 

• bar-tailed godwit; 

• black-tailed godwit; 

• knot; 

• ruff; 

• sanderling; 

• dunlin; 

• green sandpiper; and 

• greenshank 
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Applicant Comments Natural England Comments Status (NE to complete) 

Breeding: 

• shelduck; 

• mallard; 

• moorhen; 

• coot; 

 

• lapwing; 

• redshank; 

• reed warbler; 

• reed bunting; 

assemblages of the SPA are 
identified. Also, that the correct 
Ramsar invertebrates are 
identified. 

and as other characteristic species: 

• breeding ducks; 

• breeding waders; 

 

• yellow wagtail; and 

• marsh harrier. 

Breeding and wintering: 

• short-eared owl. 

 

Notable invertebrates: 

• Bagous cylindrus (a 
weevil); 

• Erioptera bivittata (a 
cranefly); 

• Lejops vittata (sea club-
rush hoverfly); 

• Peocilobothris 
[Poecilobothrus] ducalis (a 
dancefly); 

• Philonthus punctus (a rove 
beetle); 

 

• Micronecta minutissima (a water 
boatman); 

• Malchius [Malachius] vulneratus (a 
malachite beetle); 

• Campsicnemus majus [magius] (fancy-
legged fly); 

• Elachiptera rufifrons (a true fly); and 

• Myopites eximia (a true fly). 

Do Natural England agree that the Conservation Objectives of The Swale SPA have been 
correctly identified? (Section 5.2.2 of the RIAA) 

 Agreed 

Do Natural England agree that the coverage and methodology of baseline surveys 
completed are sufficient to enable a thorough assessment of potential effects on 
SPA/Ramsar birds? (Technical Appendices A9.1, A9.2, A9.3 and A9.4 to the ES 
(unchanged from the PEIR)). 

 Agreed 
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Applicant Comments Natural England Comments Status (NE to complete) 

Do Natural England agree with the conclusions on screening of likely significant effects in 
the absence of mitigation? These being (Section 5.2.6 of the RIAA): 

Screened in: 

Noise/visual disturbance during construction/decommissioning on breeding and wintering 
bird assemblages; 

Loss/change in habitats during operation on breeding marsh harrier and wintering dark-
bellied brent goose, lapwing and golden plover; 

Hydrological changes during construction and decommissioning on breeding and 
wintering bird assemblages and the Ramsar invertebrate community; and 

Dust emission during construction and decommissioning on breeding and wintering bird 
assemblages and the Ramsar invertebrate community. 

Screened out: 

Noise/visual disturbance during operation; 

Habitat fragmentation; 

Operational collision; 

Recreational access changes; and 

Invertebrate attraction to solar panels. 

 Agreed 

Do Natural England agree with the scope of the cumulative assessment in the RIAA 
(Section 6.2)? 

The search criteria set out in 
paragraph 230 of the RIAA is 
agreed. NE has not yet 
considered the full list of 
proposals considered in the 
cumulative assessment. This 
will be done when the ES is 
available. 

 

Do Natural England agree with the conclusion regarding transboundary considerations 
that the Development is not likely to have a significant effect on European Sites in 
another Member State? (Section 7 of the RIAA) 

 Agreed 
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Applicant Comments Natural England Comments Status (NE to complete) 

Do Natural England agree with the conclusion in the RIAA that the Development is not 
predicted to result in an adverse effect on the integrity of The Swale SPA/Ramsar Site? 
(Section8 of the RIAA) 

NE cannot comment on the 
conclusion of the RIAA until we 
have been able to review the 
full information to be presented 
in the ES to be submitted with 
the DCO application. 

 

 

Table 5: Section 42 Consultation: Loss of functionally linked land  

Natural England Comments Applicant Comments Status (NE to complete) 

Section 42 Response Comments Applicant’s response E.g., Agreed / Not Agreed / 
N/A 

Where SPA/Ramsar birds regularly forage on land outside the designated 
site, this land may be considered functionally linked to the SPA/Ramsar by 
providing supporting habitat. Its loss should, therefore, be considered in 
any in combination assessment of impacts under the Habitats Regulations. 
The bird surveys carried out in support of the application indicate that the 
development site is used by significant numbers of wintering dark-bellied 
brent geese (hereafter brent geese), golden plover, lapwing and breeding 
marsh harrier. These species are either individually named on the 
SPA/Ramsar citation, or are a part of the assemblage feature. 

No comment required. Agreed 

Furthermore, JNCC’s 3rd SPA Review recommends that the boundaries of 
existing SPAs classified for dark-bellied brent geese, including The Swale, 
should be reviewed in order to ensure that important areas for feeding or 

It is agreed that a SPA boundary review has 
not taken place for the Swale and there is no 
evidence of a timetable for it taking place.  

Agreed 
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Natural England Comments Applicant Comments Status (NE to complete) 

other functional needs are included. The JNCC Review also recommends 
that the boundary of The Swale SPA (and other sites) is reviewed to 
ensure important functional areas for golden plover and lapwing are 
included, though it is noted that these species are not individually 
classified features of The Swale, but are part of the assemblage. The legal 
document against which the proposal should be assessed is the 
SPA/Ramsar citation, however the JNCC Review gives useful context to the 
importance of supporting habitat. 

It is agreed that the HRA and ES Chapter 9: 
Ornithology will refer to the JNCC review 
where appropriate. It is agreed that the 
information provides useful context regarding 
the importance of supporting habitat for dark-
bellied brent geese, lapwing and golden 
plover. It is agreed that the SPA/Ramsar 
citation is the legal document against which 
the Development is assessed.  

To be agreed once ES 
Chapter 9 is available. 

It is Natural England’s advice that, without mitigation, the loss of 
functionally linked land would have a likely significant effect, under the 
Habitats Regulations, on SPA/Ramsar bird species. Therefore, an 
Appropriate Assessment will be needed to determine whether the 
mitigation proposed is sufficient to avoid an adverse effect on the integrity 
of the SPA/Ramsar. 

It is agreed that, without mitigation, there is 
a likely significant effect as a result of loss of 
functionally linked land and an Appropriate 
Assessment is required. 

Agreed 

Information to inform an Appropriate 
Assessment will be provided in the Habitats 
Regulations Assessment Report submitted 
with the Application. 

 

 

Table 6: Section 42 Consultation: Dark-bellied Brent geese functional land 

Natural England Comments Applicant Comments Status (NE to complete) 

Section 42 Response Comments Applicant’s response E.g., Agreed / Not Agreed / 
N/A 

When the development site is planted with a suitable crop (winter cereals) 
it is clearly an important foraging resource for brent geese. For example, 
the peak count recorded on the development site was 3000 brent geese in 
January 2014 (compared to the peak Wetland Bird Survey (WeBS) core 
count of 2288 for the whole of the Swale Estuary in 2013/143). The 
development site is adjacent to eelgrass beds, so is in an excellent location 
for brent geese in that they can feed on the eelgrass at low tide, and then 

In the PEIR, comparison between the site 
count as measured by the seasonal peak-
mean metric and the peak WeBS count for 
that corresponding season was provided as 
an aid to understand the relative value of the 
Development site to birds; however, the 
values were presented in error for the South 

 



Statement of Common Ground  
Pre-submission  

Cleve Hill Solar Park Ltd          Arcus Consultancy Services Ltd 
November 2018           Page 9 

Natural England Comments Applicant Comments Status (NE to complete) 

on winter cereals at high tide, without having to fly far and expend 
energy. 

Chapter 9, paragraph 142, describes how the use of the development site 
by brent geese varies with the cropping pattern and growth of the crop. 
Fewer geese were recorded in 15/16 as the crop grew quickly and became 
unsuitable and in 17/18 the development site was either left fallow or 
planted with winter beans and so did not provide any food for geese. 
Paragraph 142 goes on to compare the peak mean count of geese using 
arable land within the development site to the peak mean WeBS count for 
the Swale. Whilst these figures show that the development site is very 
important for geese in two out of the four seasons, it is not clear where 
the figures come from. 

Swale NNR rather than the Swale Estuary as 
a whole. These will be revised in the ES. 

In principle, Natural England’s view is that the loss of functionally linked 
arable land can be mitigated by providing an alternative area of 
permanent grassland. 

It is agreed that loss of functionally linked 
arable land can be mitigated by providing an 
alternative grassland area for the duration of 
the Development. 

Agreed in principle. 

Natural England’s view is that the amount of mitigation land should be 
determined by an assessment of the impacts. The goose-days metric 
provides an appropriate way of assessing losses against necessary 
mitigation. However, several different calculations of the number of goose-
days are presented, based on peak or mean counts of birds. In order to 
determine which calculation is most appropriate, it is necessary to have 
information on the cropping regime for the development site. 

It is agreed that cropping information will be 
included in the ES to demonstrate the 
representativeness of the baseline data. 

 

To be agreed when ES is 
available. 

It is agreed that the peak-mean metric 
(specifically the inter seasonal mean of the 
intra-seasonal mean of peak monthly counts) 
has been selected for use in the assessment 
and is a suitably precautionary metric. 

Agreed that the peak mean 
metric, as defined, is 
appropriate. 

Paragraphs 153 to 154 of Chapter 9 set out the goose-days metric for the 
lost arable and the new permanent grassland. These paragraphs show 
that, as the whole of the grassland area might not be used by geese, it 
only provides around half of the goose-days necessary to replace that lost. 
Paragraph 157 goes on to say that as the SSSI adjacent to the new 
permanent grassland will be enhanced, this will provide foraging habitat, 
which increases the number of goose-days the whole area will support. 

It is agreed that a peak-mean metric will be 
used for the assessment. 

 

Agreed 

It is agreed that the SSSI adjacent will not be 
used in any calculations of mitigation. 

 

Agreed 
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Natural England Comments Applicant Comments Status (NE to complete) 

Whilst Natural England supports the intention to enhance the adjacent 
SSSI, this area cannot be included in any calculations of mitigation. This is 
because the site is already designated, is in favourable condition, and 
already provides a foraging resource for geese (and other birds). 
Therefore, the calculations in Chapter 9 point to the mitigation grassland 
not being large enough, and on this basis, Natural England’s view at this 
stage is that it is not possible to conclude that an adverse effect on the 
integrity of the SPA/Ramsar will be avoided. However, we note the 
calculations of goose-days in the ornithological technical appendix, 
particularly Table A9.24, which indicate that the amount of mitigation 
grassland required depends on the management regime and the way the 
goose-days metric has been calculated. Therefore, we will continue to 
work with the applicant, and other stakeholders, through the Habitat 
Management Steering Group (HMSG) to advise on the mitigation 
necessary. 

It is agreed that the mitigation grassland 
presented in the PEIR (41 ha in total, 33.5 ha 
of functional land) was not sufficient and 
therefore the size of the mitigation grassland 
has been increased to 56 ha in total (50.1 ha 
of functional land). Using the calculations set 
out in the RIAA (DCO Document Reference 
5.2) this is considered to be large enough to 
conclude that an adverse effect on the 
integrity of the SPA/Ramsar will be avoided. 

 

NE welcomes the additional 
work that has been done 
regarding the mitigation 
grassland. We agree that, in 
principle, the area is 
sufficient, based on the 
calculations presented in 
the RIAA. However, this is 
subject to a full and detailed 
consideration of the ES, 
RIAA and other supporting 
documentation, and is 
dependent on management 
of the grassland to 
maximise its productivity for 
brent geese. 

 

The management of the mitigation grassland 
has been agreed to be focussed on provision 
of optimal foraging conditions for brent 
goose. This will involve summer grazing by 
cattle and/or sheep, application of organic 
fertiliser (e.g. farmyard manure) equivalent of 
up to 50 kg N per hectare and late 
summer/autumn cutting if required to provide 
a nutritious, short-sward grassland capable of 
supporting 2,097 goose-days per hectare 
through the winter. The establishment and 
effectiveness of the HMA will be monitored. It 
is agreed to continue ongoing consultation 
with the HMSG through the construction and 
operational phases of Development. 

NE agrees that the 
management of the 
mitigation grassland should 
be focussed on providing 
optimal conditions for brent 
geese. NE will provide 
detailed comments on the 
management measures 
once we have been able to 
review the full set of 
information to be provided 
in the ES. 
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Table 7: Section 42 Consultation: Golden plover and lapwing functional land 

 

Table 8: Section 42 Consultation: Marsh Harrier functional land 

Natural England Comments Applicant Comments Status (NE to complete) 

Section 42 Response Comments Applicant’s response E.g., Agreed / Not Agreed / N/A 

The flight activity surveys carried out, and illustrated in figure A9.34 of 
the ornithology technical appendix, demonstrate that the development 
site, and particularly the ditch habitat, is used by foraging marsh 
harrier. Improvements to the ditches and their margins are proposed to 
benefit foraging marsh harriers (Chapter 9, paragraph 315). However, 
it is uncertain as to whether marsh harrier will continue to forage along 
the entire length of the ditches given the presence of the solar panels 

It is agreed that the increased 15 m 
minimum buffer (from 5 m in the PEIR) 
from bank top for solar panels and related 
infrastructure applied to the north – south 
ditches which adjoin the SPA will be 
sufficient to give confidence that marsh 

NE will provide detailed comments 
on potential impacts on foraging 
marsh harrier once we have been 
able to review the full information 
to be presented in the ES.  

                                                
1 Gillings, S., Fuller, R.J. and Sutherland, W. (2007). Winter field use and habitat selection by Eurasian Golden Plovers Pluvialis apricaria and Northern Lapwings Vanellus vanellus on arable 

farmland. Ibis 149: 509-520. 

Natural England Comments Applicant Comments Status (NE to complete) 

Section 42 Response Comments Applicant’s response E.g., Agreed / Not Agreed / 
N/A 

The arable land within the development site is also used by golden plover 
and lapwing, though conversely to the brent geese, these species were 
more numerous in the winters of 2015/16 and 17/18. The same area of 
permanent grassland is proposed to mitigate for losses of wader functional 
habitat. In principle this is acceptable, though Natural England would 
welcome further discussion, though the HMSG, as to whether the optimal 
management required for brent geese will also provide conditions suitable 
for foraging waders. 

It is agreed that the management of the 
mitigation grassland as set out above in Table 
3 will be focussed on providing optimal 
foraging conditions for brent geese. The HMA 
will also provide conditions suitable for 
foraging lapwing and golden plover; however, 
since PEIR, the estimated capacity of the 
HMA to support these two species has been 
revised from 3x mixed arable capacity, to the 
equivalent of mixed arable capacity, as cited 
by Gillings et al. (2007)1: 1,000 lapwing-
days/ha and 1,560 golden plover days/ha 
through the winter. 

Agreed that the figures 
cited by Gillings et al (2007) 
should be used for lapwing 
and golden plover. 

NE will provide detailed 
comments on the suitability 
of the mitigation land to 
support lapwing and golden 
plover once we have 
reviewed the information to 
be presented in the ES. 
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Natural England Comments Applicant Comments Status (NE to complete) 

creating a corridor effect. Whilst parts of these corridors are wide, 
there are pinch points where the solar panels are closer, and it is 
uncertain whether these will have a barrier effect. 

harrier will continue to forage along the 
ditches during operation. 

Paragraphs 317-318 of Chapter 9 state that marsh harriers breed 
within the adjacent KWT reserve, and that it is uncertain whether these 
birds will be displaced as a result of the presence of the solar panels 
within 10m of parts of the reserve. 

It is agreed that the doubling of this 
distance to at least 20 m gives confidence 
that it is unlikely that birds will be 
displaced as a result of the presence of 
the solar panels. 

NE will provide detailed comments 
on potential impacts on breeding 
marsh harrier once we have been 
able to review the full information 
to be presented in the ES. 

Natural England’s view is that there is likely to be a significant effect on 
breeding and foraging marsh harriers and an Appropriate Assessment 
will be necessary. At this stage, our view is that it is uncertain whether 
an adverse effect on integrity of the SPA/Ramsar can be avoided. 
However, we will continue the helpful discussions we have had on this 
point through the HMSG. 

It is agreed that the application of the 
buffers described above gives confidence 
that an adverse effect on the integrity of 
the SPA can be avoided in respect of 
marsh harriers. 

 

Table 9: Section 42 Consultation: Noise and Visual Disturbance 

Natural England Comments Applicant Comments Status (NE to complete) 

Section 42 Response Comments Applicant’s response E.g., Agreed / Not Agreed / 
N/A 

The birds for which The Swale SPA, Ramsar and SSSI are designated are 
susceptible to disturbance from noise, which may impact their energy 
budgets by causing them to cease feeding, or fly away from the source of 
disturbance. Loud, intermittent noise, for example produced by percussive 
piling, is particularly disturbing to birds. Evidence gathered by the Institute 
of Estuarine and Coastal Studies (IECS) suggests that birds begin to react 
(heads-up, alarm calls) to a noise level of above 50dB and that moderate 
to high disturbance (birds moving away) occurs above 70 dBA (Cutts et al. 
2009). Although potentially a useful rule of thumb, the authors recognise 
that this is a relatively simplistic approach as it does not take into account 
the type of disturbance nor the sensitivity and prior experience of the 
birds. Furthermore, as the derivation of this threshold seems to be largely 
related to studies of noise disturbance associated with construction works 

It is agreed that using 70 dBA as a generic 
threshold is simplistic and may not be 
applicable to the Swale. 

 

It is agreed that a change of no more than 
+3 dB above ambient is unlikely to be 
significant, as it is barely perceptible. 

 

It is not agreed that +3 dB above ambient is 
a suitable threshold for the assessment of 
significant effects. 

 

An additional literature review has been 
completed and will be presented in the ES 
and HRA Report. On the basis of the evidence 

NE will comment in detail on 
the suitability of the noise 
mitigation measures once 
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on the Humber Estuary, it is probably most relevant to locations which 
already experience relatively high levels of background noise. Evidence 
collected from monitoring work associated with construction disturbance 
undertaken on the Humber Estuary has either been carried out outside the 
sensitive season, when there are low numbers of birds present; or when 
the competent authority has already determined that the proposed works 
will not adversely affect the integrity of the designated site. Given these 
limitations it is not recommended that the 70dB threshold is used as a 
generic threshold for noise levels which result in moderate to high 
disturbance of birds. Natural England advises that a potentially more 
suitable approach is to assess the change in noise levels, both continuous 
noise and sporadic noise. A difference of 3 dBA in similar types of noise is 
just distinguishable to people, so it is reasonable to assume that if the 
change in noise is no more than 3dB it is unlikely to be significant. 

found in the literature, an assessment is 
made with respect to the likely reactions of 
birds to different thresholds of maximum 
sound levels from piling and equivalent sound 
levels from other plant and works during 
construction, as set out in the RIAA (DCO 
Document Reference 5.2). For intertidal areas 
in winter, the area potentially affected by 
noise above 50 dBA (whereby birds may react 
but not fly away) has been calculated and 
used to inform the assessment; there is a 
commitment to ensure no areas of the 
intertidal SPA will receive noise levels above 
70 dBA (the level below which birds would 
not fly away) through mitigation measures set 
out in a SPA Construction Noise Management 
Plan (SPA CNMP). For parts of the SPA that 
are important for breeding assemblage 
species, as well as Schedule 1 listed species 
(WCA), there is a commitment to ensure that 
such areas of the SPA will not receive noise 
levels above 65 dBA (below which some 
alertness may occur but material behavioural 
change would not) through mitigation 
measures set out in the outline SPA CNMP. 

In summary the measures are: 

• 70 dBA noise limit for intertidal areas; 

• 65 dBA noise limit for breeding 
habitat in the KWT South Swale 
Nature Reserve. 

• Implemented through a Construction 
Noise Management Plan to include 
measures such as seasonal 
construction works exclusion zones, 

we have been able to 
review the full set of 
information to be presented 
in the ES. 
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restricted piler operation (single pile 
hammer at any one time) and 
acoustic screening. 

Chapter 9, paragraph 105, states that birds using the intertidal habitat 
adjacent to the development site will not experience noise above 70 dB 
LAeq and therefore are unlikely to be disturbed. As noted above, Natural 
England does not recommend using this threshold, but advocates an 
assessment of the change in the noise levels, both continuous noise (dB 
LAeq) and sporadic noise (dB LAmax). 

It is agreed that change in ambient noise 
levels is important in the assessment of 
disturbance. The change in noise levels has 
been incorporated into the revised 
assessment since PEIR, with consideration of 
continuous noise (dB LAeq) and sporadic 
noise (dB LAmax), as set out in the RIAA 
(DCO Document Reference 5.2). These have 
informed the noise mitigation thresholds set 
out in the Construction Noise Management 
Plan for the intertidal and breeding habitat 
within the SPA, as described above. 

NE will comment in detail on 
the noise assessment once 
we have been able to 
review the full set of 
information to be presented 
in the ES. 

Natural England notes that Chapter 9, paragraph 110, states parts of the 
designated site on the landward side of the seawall support species that 
are important parts of the breeding bird assemblage of the SPA, including 
marsh harrier. Furthermore, little terns have attempted to breed at Castle 
Coote, within the Kent Wildlife Trust reserve. Therefore, impacts on 
breeding and wintering birds may occur during construction (and 
demolition) and should be assessed and mitigation measures included if 
necessary. We note that noise mitigation measures will be included in the 
Construction Environment Management Plan (CEMP), along with a 
Breeding Bird Protection Plan, though these are not yet included in the 
draft CEMP at Appendix A10.2. We also note that Chapter 12, paragraph 
114, recommends the use of acoustic screening to reduce construction 
disturbance to ecological receptors. 

It is agreed that impacts on breeding and 
wintering birds may occur during 
construction/decommissioning, with 
mitigation measures necessary to avoid or 
reduce the magnitude of effects. Details of 
the mitigation measures will be fully set out in 
a Construction Noise Management Plan and 
Breeding Bird Protection Plan appended to 
the CEMP, as described above. In summary 
the measures are: 

• 70 dBA noise limit for intertidal areas; 

• 65 dBA noise limit for breeding 
habitat in the KWT South Swale 
Nature Reserve. 

• Implemented through a Construction 
Noise Management Plan to include 
measures such as seasonal 
construction works exclusion zones, 

NE will comment in detail on 
the suitability of the noise 
mitigation measures once 
we have been able to 
review the full set of 
information to be presented 
in the ES. 
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restricted piler operation (single pile 
hammer at any one time) and 
acoustic screening. 

Table 10: Section 42 Consultation: Dust, surface water quality and lighting 

Natural England comments Applicant comments Status (NE to complete) 

Section 42 Response Comments Applicant’s response E.g., Agreed / Not Agreed / 
N/A 

Other than noise disturbance, construction impacts could include dust 
deposition, water quality impacts and disturbance from lighting. The draft 
CEMP at Appendix A10.2 addresses some of these issues, but Natural 
England would wish to see all necessary mitigation included in the final 
version of the document. 

It is agreed that the CEMP accompanying the 
ES will include mitigation in respect of dust 
deposition, water quality impacts and 
disturbance from lighting. 

To be agreed once NE has 
been able to review the 
CEMP. 
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This advice is being provided as part of Natural England’s Discretionary Advice Service.  



–



use ‘bird days’ to quantify the 

which is made up of species named on the citation and species ‘characteristic’ of the 

Campsicnemus majus



Natural England’s

Guidelines for Landscape and Visual Impact Assessment



Natural England’s 

The advice provided in this letter has been through Natural England’s Quality Assurance 



information can be found in Natural England’s ’How to get a licence’

status and Natural England’s 

Natural England’s pre

–
Natural England’s website



on JNCC’s website. Where there 

The Swale citation and Conservation Objectives list one of the qualifying features as the ‘waterbird 
assemblage’. All ‘waterbirds’ (as defined by the Ramsar convention) form part of the asse

the waterbird assemblage feature, it is useful to identify the ‘main component species’.

–

–

et. al. Waterbirds in the UK 2014/15: The Wetland Bird Survey
 



–

functionally linked land for feeding purposes, I advise treating curlew as a ‘main component species’ 

those bird species ‘characteristic’ of 
‘named components’ listed on the SPA citation.

The Swale citation names certain species in the ‘typical assemblage of breeding species’ for grazing 

species richness, abundance and the relative ‘importance’ (an assessment of the conservation 

 

Guidelines for the Selection of Biological SSSIs. Part 2: 
Detailed Guidelines for Habitats and Species Groups. Chapter 17 Birds.
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